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effort has been made to secure either the attendance of the witness or his 
deposition. McGovern v. Hays & Smith (1902) 75 Vt. 104; Railroad 
Co. v. Osborn (1902) 64 Kan. 187; Wheeler v. Jenison (1899) 120 Mich. 
422; 2 Wigmore, Evidence, sec. 1312. An increasing number of courts, 
however, seemingly impressed with the ease with which depositions may 
now be procured, require proof that it is impossible to secure a deposition 
from the absent witness. Kirchner v. Laughlin (1890) 5 N. M. 365; 
Gastrell v. Phillips (1886) 64 Miss. 473; Slusser v. Burlington (1877) 
47 la. 300. There would hardly seem to be adequate ground for sup- 
porting this departure from the older rule. Former testimony, even though 
technically hearsay, represents the very highest grade of that class of 
evidence, having been subjected to the all-important cross-examination 
and the perjury penalty. See 25 Yale Law Jouknal, 405. It is clear, 
moreover, that a deposition would not be likely to constitute better 
evidence than the former testimony. If the deposition is claimed to be 
necessary, why should not the party so contending have the burden of 
obtaining and offering it? Possibly, as a compromise, it would be fair 
to require the proponent of former testimony to give timely notice to 
the opposing party, thus giving the latter ample opportunity to take steps 
to secure a deposition if he so desires. S F D 

Evidence — Witnesses — Competency of Judge. — Hale v. Wyatt (1916) 
98 Atl. (N. H.) 379. — On an appeal from the probate court's disallowance 
of a will, the issue being the mental unsoundness of the testator, the 
appellee introduced the voluntary testimony of the probate judge as to 
a statement of one of the appellants in inquisition proceedings against 
the testator before the execution of the will, to the effect that the 
testator was insane. Held, that this voluntary testimony of a judge, as 
to a statement made at a prior hearing before him, was admissible. 

The objections to the competency of a judge as a witness are not 
based on the general nature of his office, and do not go to the extent 
of rendering him incompetent to testify in all trials during his term. 
Wigmore, Evidence, Vol. Ill, sec. 1909; State v. Duffy (1889) 57 Conn. 
525. They exist chiefly in cases where the presiding judge also acts as 
a witness, because of formal difficulties in conducting the trial, and the 
general tendency to lower the dignity of the judicial office. Rogers v. 
State (1894) 60 Ark. 76; People v. Dohring (1874) 59 N. Y. 374; Estes 
v. Bridgforth (1896) 114 Ala. 221; Gray v. Crockett (1886) 35 Kan. 66; 
Ross v. Buhlcr (1824) 14 La. 312. The difficulties to be overcome in 
such cases do not present themselves where a judge, who is not presiding, 
testifies to a fact which occurred before him at a previous trial. State v. 
Houghton (1904) 45 Or. no; State v. Duffy, supra; Welcome v. Batch- 
elder (1803) 23 Me. 85; State v. Bringgold (1905) 40 Wash. 12. On 
grounds of public policy, however, a judge is not allowed to contradict 
what he has certified to officially, or to state the grounds on which his 
decision was based. Noland v. People (1905) 80 Pac. (Col.) 887; 
/. O. O. F. v. Alltnon (1897) 39 Atl. (Del.) 1098; see Highberger v. 
Stiffter (1864) 21 Md. 338. If the judge's evidence is vitally important, 
it would seem that the interests of justice demand its admission unless 
material obstacles present themselves. R L S 



